
C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study B-700 September 27, 1995

Third Supplement to Memorandum 95-43

Unfair Competition: Draft of Tentative Recommendation
(Comments from CDAA and others)

Attached to this supplement are three letters commenting on the staff draft

statute in Memorandum 95-43. The letters are reproduced in the Exhibit:
pp.

1. Thomas A. Papageorge, California District Attorneys Association
Consumer Protection Committee (CDAA)....................... 1

2. Jan T. Chilton, Severson & Werson, San Francisco................ 11
3. S. Chandler Visher, San Francisco ............................ 16

At the meeting, the staff will draw the Commission’s attention to the points

made in these letters as the Commission reviews the draft statute. A brief

overview is presented below, along with a limited amount of staff commentary.

CDAA Letter (Exhibit pp. 1-10)

Relation of public to private actions. The CDAA letter analogizes actions by

public prosecutors in the unfair competition area to criminal prosecutions and

concludes, consistently, that private actions for restitution should be given the

same subordinate status given actions for restitution by victims of criminal acts.

(See Exhibit pp. 2-6 passim.) This argument makes sense in the abstract, but the

staff is not clear that the analogy applies with equal force to civil enforcement

and particularly with regard to actions for restitution on behalf of the injured

class, the same injured class that the private plaintiff seeks restitution for in the

form of an action on behalf of the general public. As we know, the public

prosecutor’s interests are not necessarily the same as the interests of the injured

class entitled to restitution. This is not a simple issue, but if possible, the staff

would like to focus on the overlap in representation of the injured class with

respect to restitution. Perhaps the resolution of the issues raised by CDAA will

come from refining the statute to apply to restitution. (This approach is not

without risks, however, since if special burdens are placed on public prosecutors

seeking restitution, the statute could create pressure to seek civil penalties

instead of restitution.)
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Draft Section 385.10(d). Definition of “representative cause of action.” This

definition should apply to both public and private plaintiffs. The CDAA would

limit this definition to private parties. (See Exhibit pp. 2-3, 8.) The staff note to

draft Section 385.20 on page 2 of the draft statute recognized the technical

problem in that public prosecutors bring actions “in the name of the people of the

State of California.” The section does need work to clarify its application. If the

Commission adopts the approach suggested in the draft statute, then the staff

suggests revising this definition as follows:

(d) “Representative cause of action” means a cause of action on
behalf of the general public under Section 17204 or 17535 of the
Business and Professions Code, and includes a cause of action
brought by a public prosecutor.

This definition would avoid limiting the term where it is intended to apply to

both public and private plaintiffs. Where a provision in the draft statute is

limited to private plaintiffs, the specific section so provides.

Draft Section 385.34. Binding effect of representative action. The CDAA would

limit the binding effect of a prior representative action to later actions brought by

private plaintiffs. (See Exhibit 3-5, 9.) This proposal is part of the general approach

of giving public prosecutor actions a higher status than representative actions by

private plaintiffs, based in part on the broader relief available in public

prosecutor actions.

Draft Section 385.40. Priority between public prosecutor and private plaintiff. The

CDAA argues for a higher priority for public prosecutors than is provided in the

draft section. (See Exhibit pp. 5-7.) CDAA proposes that private actions be stayed

upon application of a public prosecutor until conclusion of the public action.

Letter from Jan T. Chilton (Exhibit pp. 11-15)

Mr. Chilton finds the draft to be an improvement over prior proposals and

makes quite a few suggestions for clarification and supplementation:

(1) “Adequate legal representative” and “conflict of interest” in draft
Section 385.22 should be clarified to provide needed guidance to the
courts. Is discovery available on these issues? (Exhibit p. 11-12, item
2a-c.)

(2) Should the statute provide for tolling of individual claims while the
representative action is pending? (Exhibit p. 12, item 2d.)

(3) Clarify that the statute no longer applies once an action is no longer a
“representative action.” (Exhibit p. 12, item 3.)
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(4) What rules should apply to appellate review? (Exhibit p. 13, item 4.)
The staff believes this is worth clarifying in the statute.

(5) Specify whether plaintiff can obtain ruling on merits before
preconditions to representative action are established. (Exhibit p. 13,
item 5.) The staff believes this is worth clarifying in the statute.

(6) Statutory notices should be coordinated with other statutes. (Exhibit
p. 13, item 6.) This can probably be handled in by language in the
Comment.

(7) Public prosecutors should be required to file similar notices to avoid
duplicate filings and inform the public, and should be subject to the
same findings requirements. (Exhibit p. 13-14, items 7 & 9.)

(8) Don’t apply notice and findings requirements where judgment
entered after a trial. (Exhibit p. 14, item 8.) The staff does not believe
this would be consistent with the intent of the statute. A trial is not a
guarantee that the representative action standards will be met.
Perhaps if the case goes to trial, the notice should be given to
interested parties at that time, instead of 45 days before entry, as
provided in the draft.

(9) Even the playing field by precluding individuals from claiming
benefits of collateral estoppel arising from the representative action.
(Exhibit p. 14, item 10.) The staff believes this is counter to existing
case law, although that does not prevent adopting the suggested
approach as a statutory rule. Mr. Chilton would keep some version of
the res judicata rule. (Exhibit p. 15, postscript.)

(10) Delete the special res judicata rule in Section 385.36. (Exhibit p. 14,
item 11.)

(11) Mr. Chilton finds that draft Section 385.40 “unduly favors public
prosecutors.” (Exhibit p. 14-15, item 12.)

(12) Coordinate the language of Section 385.42 with Code of Civil
Procedure Section 1021.5. (Exhibit p. 15, item 13.) The staff agrees
that more work needs to be done in this vein. Mr. Chilton disagrees
with the policy of this section and would erect greater hurdles to
attorney’s fees awards.

Letter from S. Chandler Visher (Exhibit pp. 16-18)

Mr. Visher raises a number of issues and suggests several revisions:

(1) Coordinate cases involving public-private conflict by limiting the
private plaintiff’s interest to the restitution issue, rather than staying
the private representative action. (Exhibit p. 16.)

(2) Provisions on notice and required findings are cumbersome and
“should be optional when one of the parties wants the preclusive
effect they provide.” (Exhibit p. 17.)
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(3) The requirement that the defendant give notice of similar actions
should be expanded to cover new cases filed after the instant case, not
just cases pending when the notice is first required to be given.
(Exhibit p. 17.)

(4) Like Mr. Chilton, Mr. Visher suggests adopting class action standards
for adequate legal representatives. (Exhibit p. 18.)

(5) If the stay provision is mandatory, then the rule on binding effect
should apply to public prosecutor cases only if “there has been an
order of restitution and the court has made a finding that a private
action seeking damages and restitution would likely not have
obtained more restitution damages for the class.” (Exhibit p. 18.)

(6) Mr. Visher has doubts that the proposed register will be effectively
maintained unless it is limited to larger cases. (Exhibit p. 18.)

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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